RECEIVED | 3 AUG 1986

HON. JOAN CHILD, M.P.

PARLIAMENT HOUSE
CANBERRA 2600.
TEL. (062) 726893

11 August 1986 g, &.
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The Hon Sir George Lush

Presiding Member

Parliamentary Commission of Inquiry
GPO Box 5218

SYDNEY NSW 2001

Dear Sir George,

I acknowledge receipt of your letter dated
6 August forwarding a special report of the
Parliamentary Commission of Inquiry.

Copies of the report were sent to the leaders of

the parties represented in both Houses of the
Parliament on 6 August.

Yours sincerely,

SPEAKER
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5 Pugust 1986

Senator ’i:he Hon B@ﬁg?{as McCle
?reslciem of the Beraa’i:e

%}e Hon Joan Child MP ' ﬁ
,“pea}xer of the House of Rapmsentamves
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Parliamentary Commission of Inquiry

Presiding Member : The Hon. Sir George Lush G.P.O. Box 5218
Menmbers : The Hon. Sir Richard Blackbum, OBE Svdney, N.S.W. 200;
The Hon. Andrew Wells, QC Telephone: 232-4922

Special Report of the Parliamentary

Camission of Inquiry

1. At our meeting yesterday it was contemplated that, after
the sitting of the Camission which was scheduled for
today, 5 August, the Camission might make a report to
you in the light of events at the sitting.

2. At the sitting this morning, oounsel for the Judge
tendered a statutory declaration to which was exhibited
a copy of the medical certificate which you have already
seen. On this material, supported by statements fram
the bar table that the Judge was unable to travel,
counsel applied for an adjournment of hearings until
Parliament next sits.

3. This application was granted, the Camnission adjourning
further bearings until 19 August or such later date as
might be fixed by notice to the Judge's solicitors.

4. The illness of the Judge, in ocambination with time
factors, raises the question whether the statutory task
set for the Camission can be discharged.

5. The situation which existed at the date when the Act
became law, 13 May 1986, was such that Parliament
regarded the task allotted to the Camission as one of
national importance. That situation remains unchanged.
The Camission, through oounsel assisting it, has
considered a great quantity of materials which, in
canbination with further inquiries, has led to the
drafting of ‘"specific allegations made in precise
terms" [Act, S.5 (2)]. ‘Those campleted have been
delivered to the Judge. Same are still in preparation.
Evidence on the first allegation to be considered was to
begin today. In the result no evidence has been heard
and therefore nothing decided.



Counsel assisting the Camission estimate that the
hearing of evidence on &all present allegations,
including cross—examination, up to the stage at which
the Judge might be called upon to give evidence [S.6(1)]
would last at least four months, and possibly much
longer. The Act fixes 30 September 1986 as the date for
the making of the Cammission's report, but under S.8(2)
that time may be extended.

If Parliament were to leave the Act in operation, with
the requirement that the Camission make its report by
30 September, the Camnission might be unable to camplete
the hearing of evidence relating to even one allegation,
and certainly would not be able to deal with most of the
allegations. If no case to answer were disclosed in the
allegations so heard, and they were in effect dismissed,
the other allegations would remain in the air, and the
situation which the Act was intended to correct would
remain unchanged. If a case to answer were disclosed,
the Judge could be required to give evidence and could
be cross-examined. If the final decision were adverse
to the Judge, the fact that most of the allecations
remained unheard would lead to the result that the
Houses would have incamplete materials for their further
deliberations.

The Camission does not favour the course of selecting a
few allegations for immediate bhearing on the sole or

principal ground that they could be rapidly disposed of.

If the Camission is to carry through its task to
capletion, it will be necessary for the Bouses to
extend time to a date not earlier than 31 March 1987.
The prognosis of the medical certificate makes obvious
the problems posed by this course. To continue hearings
if the Judge were too ill to take part in them would be
contrary to established practice and to matural justice.



9. The Camissioners understand that this report will, if
the Presiding Officers 8o wish, be distributed to
members of the Bouses, and tabled in Parliament.

5 August 1986

@.x.&:ﬂa-

Presiding Member

et
% i ssioner

Senator the Hon Douglas McClelland
President of the Senate

The Hon Joan Child MP
Speaker of the House of Representatives



Mr Justice Murphy is a 63 year old man whose symptoms,
enlarged liver and chronic anaemia, suggested carcinoma of
the colon. This was confirmed by X-ray examination of the
bowel and by colonoscopy.. The cancer has spread throughout
the liver, as evidenced by clinical and ultrasound
examination.

Carcinoma of the colon with diffuse liver involvement is a
terminal disease. While it is difficult to prognosticate in
any individual, the life expectancy for a patient suffering
from this stage of colon cancer, without further treatment,
is in the order of 3-9 months. Should chemotheraphy be
used, there is a limited (about 20%) prospect of prolonging
his survival for a further period of months.

Mr Justice Murphy has been seen by the following specialists:

1. Professor William Doe,
Specialist Physician in Gastroenterology,
Department of Medicine and Clinical Science,
Woden Valley Hospital, Canberra

2. Mr Ray Hollings,
Specialist Colorectal Surgeon,
Royal North Shore Hospital,
Sydney

who concur with the above statement.

(Z;M-Ju

Rob‘G&fffiths, MB BS (Mon), MRCP (UK),
46 Mugga Way,
Red Hill. Canberra.

1 August 1986
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FILE NOTE <

'xwie Reference : A/22

Meeting with Presiding Officers - 4 fAugqust 1986

Following sletter dated 31 July 1986 from the Presiding Member
of the Commission to the Presiding Officers of the Houses of
Parliament, a meeting was held on 4 August in the President's

Office in the Senate.

Present were -

Senator McClelland (President of the Senate)
Mrs Child (Speaker of the House)

A .
Mn‘Cumming Thom (Clerk of the Senate)

Mr A R Browning (Acting Clerk of the House)

Sir George Lush (Presiding Member of the
Commission

Mr S Charles QC (Counsel Assisting)

Mr D Durack (Instructing Solicitor)

Mr J F Thomson (Commission™s Secretary)

After the preliminaries, Senator McClelland suggested that
Sir George consider making a "Special Report" to the Presiding
Officers on the matter of the Judge's 1illness and how it
affects the Commissioﬁ's proceedings. The report, as he saw

it, could take idinto account the matters raised in the letter
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7 >m Sir George of 31 July 1986. It could be made within 24

hours, He provided a copy of a medical certificate signed by
Rob Griffiths MB BS (Mon), MRCP (UK) and queried the
acceptability at law of such a certificate, He suggested that

a copy of the report could be provided by him to the Leaders of

all the major parties in the two Houses.

Sir George said there were some fundamental points that he

wished to make -~

The Houses chose three Judges to constitute&_the

Commission, presumably because of their special

knowledge of the matters to be considered by the

Commission.
AatCuant
The subject watter 1is a matter of Gommission
Bomth

importance(ﬁgapart from the Judge's illnesg the
A
essential facts remain unchanged (this was

expressly agreed by the Presiding Officers)

14 allegations have been presented to the

Commission and the Judge so far; rendering them

.
L4

.S}u@ﬁ?# and precise has been a task for Counsel

Assisting.
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There have been references in the media to the
effect that the allegations are “old stuFF” (in
particular by the Second Senior Counsel,
Mr Einfeld). To some extent this 1is correct.

T bk wes to e
However the Commission considered #t—was Ho—say.

what was really suggested in Ehe mass  of

[- S
allegations and rumours 4 Xhere was real

evidence of allegations that could be produced

in the required form.

The Commission also took the view that it was
part of its duty to cover the range of
allegations made for the purpose of clearing
them away or finding them proven; it would be
unsatisfactory to report that the Commission had
concentrated on three or four things to the

exclusion of others.,

Referring to newspaper reports that, in sitting
in court last week, the Judge was "cleared",
Sir George said that it was quite impossible for
the Commission to say either that the Judge was

cleared or guilty at this stage.

The supervening event is the Judge's illness.
It may be that the certificate provided by
Senator McClelland would need to be backed by

evidence on oath to support an adjournment.
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It had been proposed that the first witness
would be called on Tuesday 5 August. Mr Einfeld
had indicated that cross examination of that
witness could take up to 1 month. If the report
were due 1in by 30 September as required, the
Commission would have to finish hearing evidence
by end of 1st week in September; this would

leave about 10 allegations to be dealt with.

It was uhlikely that -there would be an extension
of time for reporting beyond 30 September; but
even if one were given, the likelihood of being
able to take evidence from the Judge would

diminish as time goes by.

It follows that, if no extension 1is granted
after 30 September, the proceedings would be
futile; if extension is granted, the likelihood

<+ M
is that proceedings will, be futile.

A
The Presidenﬁ‘suggestion was a radicaﬂ’different
approach. | It was not the Commission's
responsibility to decide whether to proceed or
not; the Commission had a statutory duty to
perform. There may be criticism if  the
Commission did not proceed until told otherwise

by the Parliament. If hearings were suspended

and an extension were giuen,2 weeks loss of time
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would be right. Alternatively the Commission »

could go on hearing the first witness but this
was not satisfactory especially from a luitness’ X

point of view.

[ S

A
Mr Charles noted that there is a statutory mandate to ®equire x

and report

+*f S““LG? a~1 Lg

Problem 1is, given—a~- sitting <de— this «an %
inconsisten;§ with not appearing before the a
Commission?
Undesirable to proceed to call witnesses.
Query whether in event of special report there

M et O~ ~ . Y 4 ~
should be eetumerdtion of optiong of futility.

Sir George:

On Tuesday whatever happens Commission will announce its

)
ruling on misbehaviour (notﬂin report)

query include allegations in special report -

note that the Commission now has 14 allegations

to consider and that the ruling on misbehaviour

has been given but reasons not published.




Mré Child:
Parliament and Cabinet meet on Monday 18. Parliament

-!-w.)‘
resumes on 19 August. The report would not be tsndéizh

until 19 August. If Parliament repealed e#—proureedines
it coulq& e assented to until Thursday 21 Augqust. This

suggests an adjournment of the Commission until 22
August.

Senator McClelland:

The report should emphasise that the Commission has not

passed judg%ment yet.
Mrs Child:

Is the Judgé% ¢« sitting on the High Court an

embarrassment?
Sir George:

If evidence 1is presented as to the Judge's health

sitting on the High Court is not an embarrassment.




M=~ “harles:

Natural justice requires attendance’ sed quaere if Judge
- T
sits on the High Court. But if Judge has limited

expectancy of life the question of futility emerges.

Mrs Child:

Issue press release 7

Sir George:

May be after tomorrow but it can be said to party

leaders that it is certain the Commission will not join
in any media debate. But something may be said,
adversedy Ja; a Commissioner, in which case a response
cannot be ruled out. There will be no statement from

the Commission prompted by any other media or academic

comment .

(Discussion Followiﬁ% on possibiily o*—a press report arising out

. see as
of the meeting under present report - & press release %6

Finaliseq;>.

It was agreed that the. Commission would consider reporting by

Friday 8 August so that its report can be considered by the

Cabinet on Monday. The report would include.
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reference to the effect of the Judge's health on
the Commission's proceedings.

K

reference to the 14 allegations made so far |
reference to the suspension of hearings

reference to the risk of futility whatever
direction is taken.

. the ALepos thé~ <
Sir George raised the question of a—deposition of material

generated by the Commission, sugagesting that it may be passed

to the National Crime Authority.

Mr  Thomson empha31sed the need for some direction 1in any
amending Statuteﬂy}GH¥ﬁ¥§;$;E%%P see to what should be done on X<
the misbehaviour ru11n9. It was suggested that the documents

in the hands of the Commission by categorisggé as to ¥ nature

and N )
&e means of d#position. A

28664
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Dear Minister

I am encloging for ymr information copies of letters i;hat 1
have today sent to the President of the Senate and the Speakey
af the Eeasae of Representatives,

Yours sincerely

1 Rugust 1986



'ma%;éma ﬂ&'.%;ngﬁ%% @f 3;&?:?:&3:’

1 August 1986




méiaat:eﬁ teﬁay, humr, that he haci m

matter of an applicetion for adjouwrnment ’ ]
ins&uﬁimsmﬂmttheCmissimsWherm@Mto
proceed with all mible despatch.

The contrast between the media statements and the Commi
,h@aofmgmfm&mmmuh it can act seems likely to
create an unfortmate public relations situation.

8.14 (4) of the misai@a‘a Act does not reguire that the
Judge should be present at hearings, %mi:ii:i&:&airtemyﬂmt
it contemplates that he will be able to attend and certain]

contemplates that he will be able to inztmch ounsel.
Moreover, 5.6 (1) contewplates that if there is evidencs any
allegation or allegations sufficient to reguire an answer, the
Judge will be able to give evidence.

Znt?ﬁmdimxywrkﬁfmafmmamemﬁﬁmm
alicw : eed 1f it wexe shown that a party was not
ble of feliﬂwmg the case and instructing his legal
er To do so would ke contrary to aatamiskm’i practice
and to natural jJustice,




Mmlymthemisslmmmmﬁfthems
condition, but the latest press reports (The Mirror, 31 Jﬂlyé
_echo the statements that the Judge is aaxima to proceed

25 s

EEli o

In this situtation it s&mﬁ inevitable that the C@muﬁszm; and
more importantly Parliament, will be represented as houndin
the Juége

The ;amspacta for the eff&cti% pe

31 July 1986
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Yours sincerely,

,S:u:’ Gwrge Lush

| 3,',1 Exﬁy '1985
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RECEIVED2 1 Jul 1985

PARLIAMENT HOUSE
CANBERRA A.C.T. 2600

Dear Sir George

Thank you for your recent letter to the
Attorney-General enclosing papers that you have sent
to the President of the Senate and the Speaker of
the House of Representatives in relation to the
Parliamentary Commission of Inquiry.

Yours sincerely

(John Richardson)
Private Secretary

The Hon Sir George Lush

Presiding Member

Parliamentary Commission of Inquiry
GPO Box 5218

SYDNEY NSW 2001
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Mr B D Hichollis

Beting Clerk of the Senate
Parliament House

Canberra ACT 2600

Dear My licholls,

I am directed to acknowledge receipt of vour letter of 5 July
1986 and the enclosures that accompanied it.

Yours sincerely,

Jd F Fhomson
Secretary

8§ July 1986



Mr AR, Prowning

Clerk of the House of Representatives
Parliawent House

Canberra ACT 2600

Dear br Browming,

I am directed to acknowledge receipt of your letter of 5 July
122¢ and the enclosures thet acocowpanied it.

Yours sincerely,

8 July 1986



OFFICE OF THE CLERK OF THE HOUSE

PARLIAMENT OF AUSTRALIA PARLIAMENT HOUSE

HOUSE OF REPRESENTATIVES CANBERRA, A.CT. 2600
TEL. 72 6370 TELEX AA 61640

3 JUL 1386

The Hon. Sir George Lush,

Presiding Member,

Parliamentary Commission of Inquiry,
GPO Box 5218

SYDNEY NSW 2000

Dear Sir George,

We have been directed by the Presiding Officers to
reply to your letter of 1 July 1986, and enclose for your inform-
ation a copy of the proposed sitting pattern of the Parliament
for the remainder of the year.

The Presiding Officers have asked us to express their
appreciation of your courtesy in keeping them informed of the
operations of the Commission.

We take this opportunity to make available to you also
a copy of a telegram from Steve Masselos and Company, Solicitors,
together with copies of 2 telegrams to Steve Masselos and Company
which were sent at the direction of the Presiding Officers. These
may be of interest to you.

Yours sincerely,

/

i =%
(H.C. NICHOLLS) (A.R. BROWNING)
Acting Clerk of the Senate Clerk of the House of
Representatives

<)y
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&
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PARLTAMENTARY

{As ar
MON TUE WED THU PRI
August
4 5 6 7 8
11 12 13 14 15
18 19 20 21 22
25 26 27 28 29
September
1 2 3 4 5
8 9 10 11 12
15 16 17 18 19
22 23 24 25 26
29 30
October
1 2 3
6 7 8 9 10
13 14 15 16 17
20 21 22 23 24
27 28 29 30 31
November
3 4 5 © 7
10 11 12 13 14
17 18 19 20 21
24 35 26 27 28
December
1 2 3 4 5
8 9 10 11 12
15 16 17 18 19
22 23 24 25 26
29 30 31
School holidays
NSW, ACT, VIC 25 Aug
Qld, WA 22 Sept
SA, Tas 1 Sept

SEPPTINGS PATTERN BUDGET 19806

1

3

June 1986)

6 Oct Labour Day NSW & ACT

4 Nov - Melbourne Cup

Possible extra week
for Senate

5 Sept.
3 Oct

12 Sept
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Steve Masselos and Company
44 Martin Place
SYDNEY

I have your telegrams of 1 July to the Presiding
Officers. I have been instructed to inform you that no such
application has been received by the Presiding Officers but should
an application be received you will be advised.

Browning, Clerk of the House

il



Steve Masselos and Company
44 Martin Place
SYDNEY

I have been directed by the Presiding Officers to
advise you that while no application has been made to them for
Federal Police to be made available to the Commission contact
has been made with Fergus Thomson of the Commission who has
indicated his willingness to inform you how the Commission intends :ﬁ
to proceedgép the matters raised by youfif

=2 e

Browning, Clerk of the House.

E&;;r Clerk, g e fraata,
(/Mm dorteryridie. M

hottsotirs | leAlter i 7hdinck)
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transcript of Fridav’s proceedings is not yvet aveilable but a
note taken at the time indicates that &t the resumed heoring
the Court will consider the walidity of the 2ot, and the
guestion whether the Act authorises the investicstions the
Comission has been making and proposes to make. It dees not
specifically indicate whether the Figh Court will deal with the
further problems which arise from Section 72 of the
Constitution. These questions appear to be whether the concept
of misbebaviour includes only matters of behaviour for which
criminal conviction has been recorded, whether alternatively it
covers only matters of behavicur %%xz’:}a fall within the
?mmmm%% of the criminal law, and whether it extends to
connuct of the Juige predating hie a@pﬁmmmﬁk 211 of these
tions of the interpretation of Zection 72 sppear in an
sohance of letters %@*muﬁ the Judoe's solicitors and Counsel
assmtmg the Cormission which were the basis of the
applicaticn.

In the mpeantime, ﬁ’*ﬂf Conmiission is proceeding wi ith the
- imﬁ of inves i’lﬁiﬁ* ﬁfé,wfm and %é&% the condoct of
: same f%ém _reports micht {zixgp a
s which are being
fm@ %.’me z'zat@mal@ Lﬁ"&ﬁh i’szﬂ _come éntx: 'I:he

zmé ﬁt%zea: alla%tmm
‘i:}z@ i:wm.smm pursuent to
?%zee m%ﬁmgﬁm%ﬁ are hemt} éﬁ,z"ﬁﬁt&? i:y {?mﬁrzsal

e rt or m;.m“e or m:-m slgnifxcaﬁm tc:

sertis ning the Judae which appear in those
,z@fﬁters,aia, wﬁxcﬁa in themselves are voluminous. They do not
involve dpitiatives by the Conmission seeking out  new
&13%&%i€3ﬁ3¢¢

This process is time consuming, and at the moment it is hope
that the “specific allegations in precise temws" to zsemd‘i
Section 5{2} of the Act refers, will be delivered to those
representing the Judce on approximately 15 July. 1 must stress
that this represents 2 considerable endeavour on the part of
the Conmission's staff. The Commission will sit a day or two
later tc bear any initial sukmission which Coumsel for the

Judge may wish to make on the particulars, and there are some
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1 July 1986

ine con Joan Child MP

tpeaker of the House of kepresentatives
Parliament House

Canberra RCT 2600

I vefer to v detrer of 25 gune 1886,

Cn Thuvsday 26 Sazne, ﬂ@maex for Mr Justice Murphy applied to
the High Court m Brigbane for ;rt&i&mmlg injunctions
restreining the Commission from continuing its activities, on
the ground that the Parliamentary Commission of Inguiry Act,
19&%, was unconstitutional, cr for injunctions concerning
particular aspects of the Commission's activities. The
r@evant aspects were the making of investigations by the
Commission, and the possible consideration by the Camnission of
uct of Mr Justice %%z:zrphy cccurring before the date of his
appointment to the Hi Court bench., The a;@hmtim also
sought to have the Q&maﬁswn restrained from m%z@@rmg any
aspect of Mr Jus%:i i*i\arphy & conduct which had not been the
subject of a men in a court,

Barlier, Mr Justice Murphy's Solicitor, Mr 5 passelos, in a
letter dated 18 June 1986 to Counsel Assisting the haqm.xy,
sought assurances that no external investigation of any
allegation would cccur without a further heaving of the
Conmission. In the light of that reguest and to enable the
Judge and his legal advisers to test *i:he matter, the Commission
refrained from instituting outside mv&stigai:mm or appointing
investigators until after the fﬁgh Court proceedings which took
place on 26 and 27 June 1986 and in conseguence of this the
greater part of a fcx‘tnight wag lost in so far as any
inguiries, or the appointment of the persons to make mqmnes,
was concerned.

On Friday 27 June, the High Court rejected the appiicatians for
interlocutory injuncticns, but fixed the dates 5 and 6 BAugust
for the substantive hearing of the proceedings., The official




tmﬁam:‘ipt of Priday’s proceedings is not wvet E?ﬁiéﬁwiﬁ but a
note taken at the time indicates that at the resumed b
the Cowrt will consider the walidity of Act,
f "!ﬁm 2@%;&&*@2 %&% }%ﬁ%’ ant%miﬁ% the i
;~ﬁ%§;§ 2

ﬁm&e «z‘ﬁa @mﬁ? ?2 of ﬁ‘ :
tions app "‘E to g:%, %@ﬁiﬁ’i&%’f” ﬁé’%@ concept

f, z iall’ m in %}*@
! '3’ i‘%t ?’5%@5;@% i:e

;w ‘ﬁ?;;w u’iz%*mm%a% x@? %:22,
aﬁ@g’amm

his process is time consuming, and at the m ‘
ﬁ'ﬁi‘: %;%ﬁ,% %gmiﬁm a%l&g&tiaﬁﬁ m ﬁmw z:fsemﬁ*i

Ziawf '%‘é heax ’ﬁxéy iﬁimaﬁi ﬁsifsn %@hi&a &ma&l f@r tﬁe
Judoe may wish to make on the par
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GPO Eox 5218
SYDIGY RSk 2001

Bh 1(02) 232 4922
25 June 1986

The Hon ﬁﬁ%ﬁ ﬁz&%ﬁ; P

= z@ﬁég ' :
Eiﬁﬁ%%

n on the various possible consequences of this
2t would at this stage be useless. I shall write to
urther as events develop.

Yours sincerely,

g.x%. 0,






